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OPINION

This apped is made pursuant to section 19324, subdivision (a)," of the Revenue and
Taxation Code from the action of the Franchise Tax Board in denying the claim of Yvonne M. Goodwin
for refund of persona income tax in the amount of $1 or more for the year 1982.2

The soleissuein this appeal is whether appellant has demonsirated reasonable cause for
her failure to timely file a 1982 tax return and respond to respondent’ s notice and demand for
information thereon.

|. Factua Background:

In 1982, a the age of 12, gppellant earned over $19,000 while living in Cdifornia but
did not file a gate tax return. Appdlant is now 26 years of age and till has not filed a 1982 Sate tax

'Unless otherwise specified, all section references hereinafter in the text of this opinion are to sections of the
Revenue and Taxation Code asin effect for theincome year inissue.

Respondent stated in its brief that appellant paid atotal of roughly $2,887.45 consisting of taxes ($652.00), late
payment penaty ($163.00), notice and demand penalty ($163.00), collection fee ($9.00), interest on taxes ($860.03),
interest on penalties ($593.52) and interest on interest ($445.90).
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return.® On appeal, appellant seeks arefund of roughly $2,887.45 for taxes, penaties and interest paid
in connection with that taxable yesar.

On November 28, 1983, respondent mailed a notice and demand for information
(notice) requesting that gppellant ether file areturn for 1982 or explain why she need not file such a
return. Appellant failed to respond, and on October 14, 1984, respondent issued a Notice of
Proposed Assessment (NPA). The NPA reflected a provisiond tax ligbility of $652, alate filing penaty
of $163, a pendty of $163 for failing to respond to the notice, (the penaties) and interest corresponding
to each of these assessments.

Appellant paid the balance due from the assessment on July 19, 1994,% and then filed
aclam for refund. Respondent denied that claim on August 29, 1994, and gppellant then filed this

timely apped.
[1. Legd Discusson

Appellant contends that she should not be respongble for filing her taxeswhile fill a
minor, that her mother did not receive notice of the assessment until 1987, and that she (gppellant) did
not receive notice of the assessment until 1994. In essence, due to her status asaminor in 1982,
gppdlant contends that she had reasonable cause for failing to file atimey return and for failing to
respond to the notice. For the same reasons, appd lant asks that this Board excuse the interest charges
from the time of the initid assessment until the time that she “was firgt natified of this Stuation in June,
1994.”

A taxpayer mugt file atax return by April 15th following the close of the calendar year.
(Rev. & Tax. Code, § 18432, renumbered as § 18566, operative Jan. 1, 1994.) Respondent may
impose a pendty for the late filing of areturn which may be excused only upon a showing of reasonable
cause. (Rev. & Tax. Code, § 18681, renumbered as § 19131, operative Jan. 1, 1994.) Respondent
may aso impose a pendty if ataxpayer falsto file areturn or falls to furnish information upon notice and
demand by the Franchise Tax Board; this penaty may aso be excused upon a showing of reasonable
cause. (Rev. & Tax. Code, § 18683, renumbered as 819133, operative Jan. 1, 1994.)

While the propriety of a penalty presents a question of fact, the burden of proof ison
the appellant. (Apped of Robert E. and Argentina Sorenson, Cal. St. Bd. of Equdl., Jan. 6, 1981.)
Further, respondent’ s determination of a pendty is presumptively correct. (Apped of Ronald Ippalito,
Cd. St. Bd. of Equal., Nov. 18, 1980.) In order to overcome the presumed correctness of
respondent’ s determination, gppellant must produce credible and competent evidence in support of her
contentions on apped. (Apped of James C. and Monablanche A. Washe, Cal. St. Bd. of Equd., Oct.
20, 1975.)

A. Appdlant's Status as a Minor:

®Respondent indicated in its brief that appellant still has not filed a 1982 tax return.

*“The record indicates that appellant moved to Nevadain 1987 and then moved back to Californiain 1992; this
absence from California appears to explain the delay between theinitial notice and ultimate payment of the taxes and
penalties.
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Appelant contends that she should be excused from both penalties because she was
only 12 years old when her 1982 tax return was due and when respondent mailed the notice.
Respondent contends that appellant’ s parents could have filed the return and responded to the notice on
appellant’ s behdf, and therefore, the penalties are appropriate.

For the year in question, if an individuad was unable to make her return, the return had to
be made by a guardian or other person charged with the care of the person or property of the taxpayer.
(Rev. & Tax. Code, 8§ 18403, renumbered as § 18503, operative Jan. 1, 1994.)

Asagenad rule, the responghility for the merefiling of atax return is a nondelegable
persond duty which cannot be avoided by placing the responsbility with an agent. (Appea of Samuel
R. and Eleanor H. Waker, Ca. St. Bd. of Equal., Mar. 27, 1973.) The United States Supreme Court
discussed thisrulein United States v. Boyle (1985) 469 U.S. 241, and decided not to excuse penalties
when the taxpayer’ s accountant failed to file atimdy return. Of significance, the Boyle court
differentiated between the effect of ataxpayer’s reliance on an agent and the effect of ataxpayer’s
disability which might render the taxpayer unable to adhere to the required standard. (Boyle, supra, at
p. 249, fn. 6.)

Respondent relies on the United States Tax Court opinion in Bassett v. Commissioner
(1993) 100 T.C. 650, wherein the court discussed the Boyle footnote and upheld pendties under
circumstances nearly identical to those of theingtant case. In so holding, the court cleaved adigtinction
between an incompetent person who does not have a guardian, and a minor who has a guardian
otherwise required by statute to file a return on the minor’s behdf. (Bassett, supra, at p. 659.) Because
the taxpayer’ s parentsin Bassett were fully capable of filing a return and were o required to do so
pursuant to the gpplicable federd statute, the reasonable cause determination focused on the parents
conduct. (Bassett, supra, at p. 659-660.) Applying the Bassett rationale to the instant case,
respondent argues that there is no evidence of reasonable cause as to appellant’ s parents and therefore
the penalties should not be excused.

Respondent falls to discuss the only Board of Equdization opinion which touches on this
issue. Inthe Apped of Marguerite Langtry, decided by this Board on December 13, 1960, we held
that an unemancipated child living a home was entitled to rely on her parents for advice as to whether
she should file areturn; therefore, pendties for failing to file a return were not imposed.® Unfortunately,
the Langtry decision does not contain any significant factud or legd analyss, further, our predecessors
drafted that opinion without the benefit of the more recent decisonsin Boyle and Bassett.

We find the Bassett rationale to be persuasive on the facts of this case and overrule the
Langtry decison to the extent it sets forth an absolute rule regarding the imposition of pendtiesona
minor taxpayer. We reach this conclusion for anumber of ressons. Firgt, Langtry provides too many

®>We note that Ms. Langtry’ s parents were also before this Board on that same date and were assessed penalties for
similar transgressions. (See Appeal of Joseph W. and Elsie M. Cummings, Cal. St. Bd. of Equdl., Dec. 13, 1960.)

® Although we are not bound by federal court decisions, when they construe similar code sections and/or similar
arguments, they are “highly persuasive’ of the results to be reached by the Board of Equalization. (Appeal of
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opportunities for abuse, particularly in a state so populated with child actors represented by savvy
agents. Second, when the Sate legidature designates an agent to file areturn, it would clearly

undermine their intent if we excuse pendties when the agent fails to fulfill his or her obligation.” Third,
and perhgps more importantly, we cannot fully eva uate gppellant’ s claims because we have little or no
information concerning her particular Stuation during the subject tax year. Information which would be
helpful in that regard includes the taxpayer’ s family Stuation, the taxpayer’ s earnings history (both prior
and subsequent to the subject tax year), the pertinent income source and any other evidence which
might enhance our understanding of both the taxpayer and the guardian. Absent such information, we
hold that appellant’ s age aone does not establish reasonable cause to excuse the imposition of pendties.

B. Appdlant’s Alleged Lack of Notice:

Appdlant aso contends that neither she, nor her mother, received the notice and
therefore she should not be required to pay pendties for failing to respond to that notice. According to
respondent’ s evidence, it mailed the notice to appelant’s last known address in Saugus, California, and
the notice was not returned by the postdl service. A notice is vaid when mailed to the taxpayer’s last
known address as reflected on the respondent’ s records. (Appeal of Jon W. and Antoinette O.
Johnston, Cal. St. Bd. of Equal., Oct. 26, 1983; Apped of W. L. Bryant, Cd. St. Bd. of Equd., Aug.
17,1983.) While appdlant argues that she did not receive the notice, she does not argue that she lived
at some other location during the relevant time period. In fact, appellant’ s satement is the only evidence
which supports her claim that she never received the notice. Such minima evidence, does not establish
reasonable cause and isinsufficient to meet appelant’s burden of proof. (Apped of Eugene C. Findley,
Cal. St. Bd. of Equal., May 6, 1986; Apped of Johnston, supra.)

C. Reques for Waiver of Interest:

Appdlant dso asks that this Board excuse payment of interest due to her tender years.
Cdiforniaimposes interest on taxes and pendlties. (Rev. & Tax. Code, 88§ 18688 and 18689,
renumbered as 88 19104 and 19106, respectively, operative Jan. 1, 1994.) Unlike pendties,
respondent may not excuse interest upon a showing of reasonable cause. The different treatment arises
because interest does not represent a pendty; rather, it represents compensation for the use of money.
(Apped of Emil and Melvene B. Neeme, Cdl. St. Bd. of Equdl., June 10, 1986.) In this case,
regardless of gppellant’s age, she obvioudy had use of the money and therefore the interest charge is
gppropriate. Further, while we do not address any question concerning our statutory authority to abate
interest;® it is clear that the interest charge in this case did not occur for any of the reasons which
otherwise might allow respondent to excuse that portion of the refund dlaim.®

(..continued)
Sheldon and Marion Portman, Cal. St. Bd. of Equal., Mar. 1, 1983; see alsoRihn v. Franchise Tax Board (1955) 131
Cal.App.2d 356, 360.)
"Wethink it is unfortunate that a minor taxpayer may suffer for the transgressions of her parents. However, should
werule otherwise, it would be far too easy to deliberately avoid filing tax returns knowing that the state will assess
only interest, and not penalties, if the derelict taxpayer is ever discovered. Further, we do not address the potential
for acivil suit against one's guardian for a breach of the duty imposed by Revenue and Taxation Code section 18403
grenumbered as section 18503, operative January 1, 1994).

See Appeal of Philip C. and Ellen Boesner Snell, 92-SBE-023, July 30, 1992, and Appeal of Nicholas Schillace, 95-SBE-

005, Aug. 2, 1995.
°Respondent has discretionary authority to abate interest stemming from aministerial act on behalf of respondent,
the issuance of an erroneous refund, reliance on written advice, or which can not be repaid due to financial hardship.
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[11. Conclusion:

Based on the aforementioned facts and gpplicable legal authorities, respondent’s
determination is hereby sustained.

(..continued)
(Rev. & Tax. Code 88§ 19104, subd. (c)(1) and (c)(2), and 19112, formerly 88 18688 and 18693, respectively, and §
21012)
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ORDER

Pursuant to the views expressed in the opinion of the board on file in this proceeding,
and good cause appearing therefor,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED, pursuant to section
19333 of the Revenue and Taxation Code, that the action of the Franchise Tax Board in denying the
clam of Yvonne M. Goodwin for refund of persond income tax in the amount of $1 or more for the
year 1982 be and the same is hereby sustained.

Done a Sacramento, California, this 19th day of March, 1997, by the State Board of
Equdlization, with Board Members Mr. Dronenburg, Mr. Klehs, Mr. Andd, Mr. Halverson and Mr.
Chiang present.

, Chairman
Johan Klehs , Member

, Member
Rex Halverson* , Member
John Chiang** , Member

*For Kathleen Conndll, per Government Code section 7.9.
** Acting Member, 4th Didtrict.



